Internal Revenue Service Department of the Treasury

31 Hopkine Plaza, Baltimore, MD 21201

PERSON TO CONTACT: ‘
[ ]

CONTACT TELEPHONF NIMBER: —
(R

IN PEP .V pRrEP T

DATE :
20 W

CERTIFIED MAIL

Dear Applicant:

We havo considered your application for recognition of exemption from Fadoral
income tax under section 501(c)(3) of the Interna! Revenue Codo and hava
dotorminod that you do not qualify for exemption under that soction. Our

reasons for this conclusion and the facts on which it 138 based aro oxplainoed
below.

-

Information submitted with your application indicates that your wera
incarporated on N non-stock, non-profit corporation in L | ™Y
.

Effective GummE, your organization accepted conveyance of all assets,
ltabilities, accounts receivable, accounts payable, inventories, porsonal
propaerty, fixtures, equipment and publishing rights held by S

A and NENNEEENEEE, 2 for-profit sole proprietorship
owned by (GG .

In return for such conveyance, your organization agreed to provide W
NS ith free room and board and payment of his medical expenses for
life. You have stated that receives no other compensation. Iiis
food is received through donations, Your operations are conducted at a
facility located at This facility is leaveo
from an unrelated third party, SEENER. A portion of this facility (W
of iR square feet) will be provided to as personal living
space. You state the value of the living space is $@EA per month. Medica)l
expenses to be paid on behalf of NS ' c)ude; medica) checkups to
monitor hyoertension and diabetes, laboratory fees for blood work-ups,
prescriptions and nutritionai supplaments., You state that the total annual
allowance for medical expenses in '"'not expected to exceed S i value".
You haive stated that QG rarely ventures beyond the doors of this
facility and only for extreme emergencies or medical examinations.

You hava stated, that currently, all other persons performing servicer for
your organization are volunteers. You may in the future pay salaries. Any
future salaried positions will be advertised in public sources and newspaper s
to secure the most qualified person for the position.

Your organization filed forms 1120 for tax years (il and . VYou have
provided copies of these returns.

Your organization is a membership organization. Membership fees as stated in
form 1023 are:

m X




. Individual - $um
Family - SO
Student - $EB
Seniors - 4B

Patron - $@R annual donation

Life Member - $SqumlB one-time donaiion
Sponsor - annual donation in excess of SN
Benefactor - $lml -

DN D WN —

]

Members receive the following benefits:

W% discount on ‘Selected Spiritual Products
@@% discounts on Books written by (EIEEENEENRESE
One year subscription to newsletter SRR

Invitation to special events

Sponsoring Members receive the above plus:

special Discounts on (NSapee @ and Discounts on R
GRS g orkshops.

Your members are solicited by way of brochure mailings to approximately (D
spiritually oriented persons throughout the community, distribution of your
newslotter _ and your Web Site on the Internet.

Solicitations provide descriptions and prices of products and services.

Your income reported on form 1023 consists of:

e s -
Gitts and Contributions . [ ] [ ]
Membership Fees Galan o e
Teaching Revenues (Fees for Workshops) s (I [ L]
Gross Receipts (line 9) Gamen . .

Your organization will conduct the following activities:

1. e e a————— k[ Y SENNNEEE  VYou have provided a
schedule of fees and dates of classes of Sl and GEE. \Your response (o

letter 1312 does not state the percentage of time or resources applied to this
activity,

Your response to letter 1312 states that WK s

and SR .cre first offered to the public ¥R by G e
(IR NS and are conducted by GRS

GRS 2nC his assistants, and Workshops consist

cf Prayers, Meditations, discussions, lectures, demonstrations, and cractical
hands-on facilitatien techniques. O @ 2nC Workshops and
Intensives are conducted at three levels: Fundamentals of

R T , and G
_-- . N W

Regarding training and certification of your instructors, our letter 1312,
attachment, questions 10 and 11, requested information regarding certification
and training of persons providing ] Your respoiise
to letter 1312 states that "even at the the highest level of completion, no

certificate of completing or authorization to practice MR




@B is issuod. To date, only two (2) people have been sanct:oned as
competent practitionere of A ... o special foo s
required before sanctioning is granted as an authorizad practitioner of [
B It is simply a matter of demonstrating proficiency in

the techniques involved and showing a sound comprehension of
SN Before any student is authorized to practice

@il he or she must exhibit to the satisfaction of the Boand of
Directors qualities deemed exemplary of God-Conscious Realization in thae
conscionable engagement of all things born of Creation." = ‘- .

Your instructors are not certified by YRS o by any othaor

public agency, board or authority which regulates tha provision of Cm
T :

Regarding your fee structure, you state in your response to letter 1312,

"...the wealth of information offered was the primary basis of consideration,

Secondarily was the considaration of fee amounts of other, less dynamic

systems and techniques of (IR, such as
- L1

' ) ' and

classified as . The fee structure developed was reduced
from $EEEB in GEEER for two (2) Two-day Workshops to S@E in @B, tven so,
Workshop fees are frequently deferred and waived entirely in cases whore
dedicatod participants can not afford to make fee payments.

This intformation is contained nowhere within any of your newsletters,
publications, membership brochure, mai)l order catalog or your internet
Website. Noone of the information made available to the public states that you
have ever or will defer or waive fees for persons who cannot afford to make

fee payments for your (EEEEEISEShnkammmmm w9 L ELGET )

2. Private sessions of (NS SNE. There are no setl fcou for
private sessions. Donations for services are accepted. You state (NN of
your total weekly time is devoted to private sessions. You state in your

rasponse to letter 1312, that private sessions of [
are offerad at *Hnadquarters on TSR between PM and
GEER between

s °M and on S PM and SR PM.
You state in your response to letter 1312, that unti) D, SENEEEEEIEN

conducted private sessions of (NN @ . but growing demands
placed upon his time and energies made it no longer practical to offer
individual sessions and he appointed dto offer individual
sessions, You state that "Under many recipirents
of bodywork services make no contributions for services at all, as there is n.
set fee for the rendering of ., unlike the fee of SEID
per session under the , However, modest donations of from
s@B to sWR have been received by for sessions of

@R that last approximately G to R ) "inutes

each, and an occasional Sl donation has been recorded."

This information is containcd nowhere within any of your newsletters,
publications, membership brochure, mail order catalog or your internet

Website. Non- of the information made available to the public states that you
offer frce private sessions of I (.

3. Spiritual Outreach Programs to correctional institutions, inmates and
newly released offenders consisting of:

Provision of books written by $HNENNGNUNENER:t no cost.
Provision of your newsletter, WU for free.

Corresponding with inmates and offenders.




These services are conducted by NN »~c W  Vou have

provided a listing of W prisons which have received donations of your books,
lctters and correspondence. You have nct provided information regarding the
number of inmates corresponded with and the amount of time and resources
applied to this activity for the years in question. You state at after the
Spring production, these programs will be operational for several hours each

day. VYou state that in WEEESEEESEENND GRS of your timb will be
devoted for Spiritual OQutreach Programs. - )

4. Preparation and distribution of your newsletter entitled "l

' This publication i8 provided to your members and distributed
for free through self-help organizations, retailers, community
centers, shelters, spiritual organizations and correctional facilities. It 15
also available t anyone on the internet. This publication contains articles
and teachings of and advertisoments, solicitations and feoe
schedules for your and Intensives, and sales ot

vooks written by (NN

5. Production, distribution and sales of books through 1
MR 2 contracts with; NS, T .

A G and through sales on the
Internet. You have provided schedules of book prices. You have stated in
your response to L1312, "All book prices reflect industry standards for
quality book projects that take into account book size and length of
comparable texts published". You have stated that the expense of publishing
(which includes the newsletter) will approach nearly Ml of your annual
expenditures. You state that (NENENEEEi') work up to S hours por week
in writing your books for publication.

You state in your response to letter 1312, Publishing, "Even though «illm
SN Cistributes books and newsletters to correctional facilities and
any inmate or private citizen who expresses interest, national book
distribution is conducted by book wholesalers and distributors as detailed
earlier in answer 1 of this section. At present we are unaware of any
non-profit bookstores that inventory our books, as our national distributors
would have direct contact with bookstores". "The kind of stores that would
inventory our books at present are market specific and cater to the New Age,
health conscious, spiritually oriented and ecology minded customer."

You state, "Though our books are also part of our free distribution network,
our books are marketed nationally by commercial book wholesalers and
distributors. Sales prices for our books are based upon market trends of
books deemed reasonable comparable in size, length and production quality, as
well as our unit production cost per book."

Yocu further state, "Boo's are sold through national book wholesalers and
distributors are discounted 8% off the cover price. Our current text in
national distributicn is @ - by
AR pub)ished by G " @ $The unit production costs of
this text was S$@l. Each unit sold through book distributors earned a net
profit of $ENEEM or approximately % return on investment (Our most recent
distributor receives a @@% discount off the cover price, which provides a unit
net profit of $@EEM or approximately @M% return on investment. To date, less
than GIEENS (@8M9) copies have been sold). Future books sold through
distributors can be expected to generate net profit margins between s and
@B% per uniy s0ld. Direct retail marketing typically generates profit margins
between GEA% and GEA% net return on investment, as this percentage varies
depending upon which of (' s books is considered and the
corresponding production costs". "Approximately @l% of all units sold have




been sold through bookstore accounts serviced by national book- wholesalers .and
distributors",

You state "The publication of books and newsletters is vital for the-
promulgation of Religious and Spiritua) Doctrines central to thewurposa and
“function of The Portal Foundation, Inc". .
6. Clothing Drivez. Your organization solicits, stores and distributes more
than 40 bags of clothing for the needy several times each season. Clothing
drives require less than 10 percent of available time and effort.

7. Manufacture, Sale and Distribution of a diverse l'ne of consecratod
spiritual products including:

Loving Touch Massage Body Oil1 (TM)
Loving Touch Cleansing Bath 0i) (TM)
Deluxe Cleansing Bath 01l (TM™M)
Bakti, Samdi and Tingri Delux incenses (TM)
Crystals

Minerals

Cleansing Herbs and Resin Mixtures
Brass Incense Burners

Quartz pendants

Quartz Wands

Quartz Generators

Sheen Obsidian Eqgs

Consecrated Rose Quartz Crystals
Blaessed Herb Pots

These items are sold at your facil- ty, through your mail ordar catalog, and on
the Internet. Prices appear in your mail order catalog.
You have not provided any information pertaining to the amount of time an

resources applied to sales and distribution of Spiritudal products.

You state in your response to letter 1312, "The sales price of reta|l
merchandise is determined by: 1, multiplying wholesale costs by two (2); thoen
reducing product by @l to @% to reach retail prices; or 3. in cases where the
suggested retail price is less than @ profit mark-up, the suggested reta |
vrice is reduced Ly@lR% to gm% depending upon product availability and Jdemand.
In the case of i produced in-house, namely Fo N
S ) , RS () '

, (D, NS and )
retail price is calculated solely on the basis of cost of raw ngredients and
packaging; that is, for example, a handmade incense liko GEEEED that sells for
SO per package will have a cost o* SR in raw ingredients and packaging,
affording SGMB in profit per Ppackay) or approximately @ER% mark-up over costes
(ORI s tine and labor is not calculated as a factor in pricing).

The pricing system of fered by is by design
significantly different from that of commercial businesses. In a marketplace
where price mark-ups typically range between E% and @®% and more¢ above
wholesale costs, ' ' offers many of the same products
at substantially lower prices - but incurs the same or higher wholesale
expanses as do commercial businesses. In so doing,

R cekes avar lable quality Spiritual Products to many consumers that mignt
otherwise not be able to afford quality products that enhance the experience

of Spiritﬁal Evolution. Additionally, the in-house products prepared by
commercial busincsses are lor mass avstribution and carry price mark-ups that

exceed 300% over production costs. Once again by design, the in-house
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a significantly lower price mark-up and profit margin, and are not produced
for mass distribution."

8. Spiritual Counseling. Spiritual Counseling is provided by CEnETEENEE RN,
at no charge for approximately @ to W hours per wuek. -
0. Web Site Development. Your organization is presently devaloping
full-service Web Site that will offar on-line vetatling of spiritual productsy,
and provide information about the programs, services and activities of The
Portal Foundation. The purpose of the Web Site is two-fold: 1) To market. and
promoto the spiritual products available through the TRy
and 2) to promulgate The

GRS 2nd issues of Spiritual Conscience in tl.e world community,

You state, "We project that in one (1) year's time, we will spend noarly @
hours each weok a‘'swerinq correspondence ard process ng mail-orders.

Section 501(c)(3) ot the Internal Revenue Code provides for exemption from
Federal income tax for organizations which are organized and operated
axclusively for charitable, religious, and educational ourgoses, no part of

the nat earninas of whiech inures to the benefit of anv private shareholder o.
individual,

Section 1,501(c)(3)-1(a)(1') of the Income Tux Regulations pruvides that n
order to qualify for exemption under section 801(c)(3), ar orgdantzation must
be both organized and operated exclusively for one or more axempt pPurposes.
Fairlure to meet either the organizational or operational test wil) disquality
an organization from exemption under section 501(c)(3)

Section 1.501(c)(3)-1(c)(1) of the Regulations provides that an organization
will be regarded as "operated exclusivaly" for one or more exempt purposes
only if it engages primarily in activities whizh accomplish such purposos. An

orgamization will nut be so regarded if more thar an iasubstantial part of 1ty
activities is not in furtherance of an oexempt purpose. Thus, 1n construing
the meaning of the phrase "exclurive'y for educational purposes" 1n Lelter

Business Bureau v, United States, 326 U.S. 279 (1945), the Supreme Court of
the United States stated, "This plainly means that the presence of a single
non-educational purpose, i1f substantial in nature, wi1l) destroy the exemption
regardless of the number or importance of truly educational purposes."

Section 1.501(c)(3)-1(d)(1)(ii) of the Income Tax Regulations statcs that an
organization is not organized or operated for any purpose under section
S01(c)(3), unless it serves a public rather than a private interest. Thus to
meet the reaquirementc of this subparagraph, it is necessary for an
organization to establish that it is not organized or operated for the beneft
of private interests such as designated individuals, the creator or his
family, sharehnlders of the organization or persons controlled, directly or
indirectly, by such private interests. Moreover, even though an organization
may have exampt purposes, it will not be considered as operating exclusively

for such purposes. if more than an insubstantial part of its activities serve
private interests.

Section 1.501(c)(3)-1(d)(2) of the Income Tax Regulations states that the term
"charitable" 1s used in section 501(c)(3) in its generally accepted legal
sense. 7he term includes: relief of the poor and distressed or of the
underprivileged; advancement of religion; advancement of education or science;
erection or maintenance of public buildings, sonuments, or works; lessening
the burdens of government; and promotion of social welfare by organizations




designed to accomplish any of the above purposeés, or (i) to lessen
neighborhood tensions; (i1) to eliminate prejudice or discriminati
defend human and civil rignts secured by law; or (iv) to combat co
deterioration and juvenile delinquency.

Section 1.501(c)(3)-1(e)(1) of the Regulations provides that an om
may meet the requirements of section 501(c)(3) although it operate
business as a substantial part of its activities, if the operation
trade or buciness are in furtherance of the orgunization's exempt

purposes and if the organization is not organized or operated for

purpose of carrying on an unrelated trade or ousiness as defined i
513. In determining the oxistence or nonexistence of such primary
all the circumstances must be considered, including the size and e
activities which are in furtherarce of one or more axempt purposes

At organization which is organized on a nonprofit basis does not ¢
tax axemption solely on the basis that does not make a profit. Nc
not the same as exempt. The fact that an organization does not ma
is not the controlling factor. See _United States _v. La Societe Fra
Bien, Mut.,, 152 F, 2d 243 (9th Cir. 1045), cert. denied 327 U.S. 7
Hassett v, Associated Hospirtal_Service Corporation, '25 F. 2d 611

1942 (, cert, danied 316 U.S. 672 (1942); Baltimore Health and Welf

Commissioner, 69 T. C. 554 (1978); and B, S. W. Gcoup.. Inc. v. Con
352 (1978).

Rovenue Ruling 72-369, published in Cumulative Bulletin 1972-1, or
holds that an organization formed to provide managerial and consu’
services at cost to unrolated exempt organizations does not quali!
exemption under saction 501(c)(3) of the Code. An organization i
meraly becauseo its operations are not conducted for the purpose o
profit. To satisfy the operational test of the Regulations, the
organization's resources must be devoted to purposes that qualify
oxclusively charitable within the meining of section §01(c)(3) of
The organization was not exempt because it was carrying on a trad
of the type ordinarily carried on for profit.

Section 502 of the Internal Revenue Code »rovides that an organiz
opaerated for the primary purpose of carrying on a trade or busine
shall not be tax exempt on the grounds that all of its profits ar
exempt OI‘QIRI'.i zations.

Section 511 of the Code imposes a tax on unrelated business taxab
organizations exempt from Federal income tax under section $01(c)

Section §512(a)(1) of the Code defines the term “"unrelated busines
income" as gross income derived by an organization from an unrela

business regularly carried on by it, less the deductions directly
to such business activity.

Section 513(a) of the Code defines the term "unrelated trade or b
anv trade or business the conduct of which is not substantially r
from the need of the organization for income or funds for the use
the profits derived) to the exercise or performance by an orjaniz
purposs or function constituting the basis for its exemption.

Section 1.513-1(d)(2) of the Regulations provides that a trade or
“"related" to exempt purposes only where the conduct of the busine
has a causal relationship to the achievement of any exempt purpos
"substantially related" for purposes of section 513, only if the
relationship is a substantial one. Thus, for the conduct of a tr




businerss from which a particular amount of gross incom9 derived to be
substantially related to purposes for which exemption is granted, the
production or distributions of goods or the performance of the services for
which the gross income is derived must contribute importantly to the
accomplishment of those purposes.

—
In Better Business_Bureau_v, United States, 326 U.S. 279-283, (1945),, the
court held that the aexistence of a single non-axempt purpose, if substantial
in nature, will destroy exemption under section 501(c)(3)~ragardless of tho
number or importance of truly exempt purposes. To qualify for exemption under
section 501(c)(3), the applicant organization must show (1) that i1t 1s
organized and operated exclusively for religious, or charitable purposes,
(2) that no part of the nat earnings inures Lo the benefit of a privatec
individual or shareholder, and (3) that no substantial part of its activities
consists of the dis<emination of propaganda or otherwise attempting to
influence legislation or engaging in political activity. See Kgnner v.
Commissioner, 318 F, 2d. €32, (7th Cir. 10863).

Revenue Ruling 66-178, published in Cumulative Bulletin 1966-1, page 138, held
that sponsoring art exhibits was an educational pursuit when an organization
exhibited works of unknown artists to the public. Thare was no selling at the
exhibits., Membership in the organization 18 not required to exhibit.

Revenue Ruling 71-395, published in Cumulative Bulletin 1971-2, on page 228,
describes a cooperative a-t gallery formed and operated by a group of memher
artists for the purpose o1 exhibiting and selling the members' works of art,
The gallery was cpen six days of the week and a sales commission was retained
to covar costs of the operation. This gallery was held not to be exempt as it
sarved the private purpose of its meambers, even though the exhibition and sale
of paintings might have been educational activities in other respects.

The element of pr'blic benefit is a necessary condition of legal charity. If
the purposes or operations of an organization are such that a private
individual who is not a member of a charitable class receives other than an
insubstantial or indirect economic benefit therefrom, such activities are
deemeu repugnant to the idea of an exclusively charitable purpnse.

The "commensurate test" of Revenue Ruling 64-182, published in Cumulative
Bulletin 1964-1, on page 186, requires that a charitable organization with
fund raising (unrelated trade or business) income as its principal source of
income must carry on a charitable program of grants and contributions
commensurate with its financial resources.

The '"commansurate test'" requires that organizations have a charitable program
that is both real and, taking the organization's circumstances and financial
resources into account, substantial. Therefore, an organization .hat raises
funds for charitable purposes but consistently uses virtually all its income
for administrative and promotional expenses with little or no distribution to
charity cannot reasonably argue that its distributions are commensurate with
its financial re-ources and capabilities.

In . an organization which applies for recognition of exemption has the
burd '9g that it clearly meets all the requirements of the particular
Code s ar which it has applied. See Kenner v. Commissioner, 318 F.

2d 632 1963), and Cleveland Chiropractic College v. Commissioner,
312 F. 2¢ ‘06, (8th Cir. 1963)

In Mabee Pe. um_Corporation v United States, 203 F 2d 872, 877 (5th Cir.
1953, the co tated that in determining whether the salaries and other

benei1’ s pai ' ., an organization to its officers are reasonable, all facts and

.
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circumstances must be considered. One factor to consider (s whether
comparable services would cost as much if obtained from an outside source 1n
an arm's length transaction.

Revenue Ruling 76-91, published in Cumulative Bulletin 1976-1, on page 140,
provides that where the purchaser is controlled by the seller or~dhere is a
close relationship between the two at the time of the transaction, .the
presumption is that the agreement cannot be made because the elements of an
arm's length transaction are not present. = .

Your compensation arrangement which includes payment of the personal medical
expenses and provision of housing facilities to your founder and contrnlling
director lacks the elements of an arm's length transaction since the
agreaments are set by the recipients rather than through an independent thir
party based on objective criteria. This arrangement is similar to the one
discussed in the cited precedent where the court stated that this compensati
arrangement permitted the net earnings to inure to the benefit of private
individuals. The court also stated that in this type of situation, the
organization served private rather than public interests 3s requiracd by
saction 501(c)(3) of the Internal Revenue Code.

In Bubbling Well Church of Universal Love v _Commissigner, U.S. Court of
Appeals 9th Circuit No, 80-7358 11-27-81 affirmed 74 TC 531, the tax court

roviews an organization_that states it is a church operating exclusivelv fo
religious purposes. The church was established by three members of one
family, who also serve as the sole members of the Board of Trustees and, or
directors. The organization had no affiliation with any denon nation or

ecclesiastical body and was not subject to any outside influence in the
control of the organization's affairs,

The organization receives income of approximately $61,000 during a one year
perioc.. Of this amount approximately $37,000 was directly returned to the
family 1n the form of living allowance, parsonage allowance, medical expens
medical insurance and travel expenses. This amounted to 61 percent of the
organization's income that directly benefited the founding family.

The court stated that under the circumstances described, the family was 1n
position to perpetuate control of the organization's operations indetinite)
prepare its budget and had complete control of the organization's finances
made the decisions on how the funds were spent. Since the organization hac
connection with any denomination or outside body, it was not subject to an:
outside influence in tha conduct of the churches affairs.

Concerning the amount of compensation paid to family members, the court st.
that the applicant organization has the burden of proving that the compens.
tion paid its officers is reasonable and comparable to salaries paid for
similar positions within a particular industry. In denying exemption to t
organization, the court stated that the organization had not shown that no
Lart of the net earnings did not inure to the family members and that the

organization was operated for the private benefit of the family rather tha
public purposes.

In Basic Bible Church v, Commissioner, 74 T.C. 846 (1880) an organization
formed to operate as a church. The founders and incorporators had total
control over the management of the organization's affairs and determined h
the organization's money was spent. Services for the uiyanization were ne
in the personal residence of the founder who held title to all property, b
real and personal, in his (wn name. The organization also showed liabilit
for an automobile loan and expenses for utilities and other items that wer
directly related to the personal residence where the services were held.

—
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The court ruled that although the organization was serving religious and
charitable purposes, it also served to benefit the foundars of the
organization since few dizsb.rsemeniy were shown to be used exclusively for
exempt purposes. It was also noted that when an organization's affarrs are
controlled by a small group and they are recipients of funds distedbuted by
the organization, prohibitud 1nurement is strongly suggested. The court
concluded that this organization was not entitled to exemption since 1t was
not operated exclusively for an exempt purpose and served “the-private
interests of its founders rather than public purposes.

Based on the evidence submitted, we have determined tha! vou have not mel your
burden of proof to show that you are operated exclusively for an exempt
purpose and that you serve the private interests of your creators and
founders. In addition, like the organization described 1n Bubbling Well
Church, the amounts shown in your statements of income and expenses for the
care of needy, sick, homeless or imprisoned which are the traditional
beneficiaries of the ministrations of churches, are insubstantial n
compariron to expenses pertaining to the operation and sale of your commarcial
products and message therapy services and payments of salaries and other
personal living expenses of your founder and director. You have not
established that the organization qualifies for examption.

In Revenue Ruling 67-4, published in Cumulative Bulletin 1877-1, on page 121,
the Service recognized four criteria indicating that publishing activities are
directed to the attainment of purposes specified in section $01(c)(3). Theseo
criteria ara: (1) The ~antans 5f (1@ publication must be "educational'; (2)
The preparation of materials must follow methods generally accepted as
naducational" in character: (3) The distribution of the materials must be
necessary or valuable in achieving the organization's exempt purposes: and (4)
The manner in which distribution is accomplished must beo distinguishable from
ordinary commaercial publishing practices.

In analyzing the factors which distinguish whether an organization's
activities are "sufficiently distinguishable from ordinary commoarcial

practices" to qualify as carrying out an exempt purpose, the following factors
are considered:

(1) The only activity of the organization is publishing with the
organization using standard commercial techniques to generate
protits.

(2) Tne publications are priced “"competitively'" with other commercial
concerns or to return a profit.

(3) Conducting an enterprise in a manner in which all participants
expect o receive a profit,

(4} Publishiing materials almost exclusively for sale with only a de
mirims amount of materials donated to charity.

Revenue Ruling 77-4 published in Cumulative Bulletin 1977-1, on page 141,
provides an example of an ordinary commercial publishing operation. A
non-profit corperation published a weekly newspaper which contained local,
national and world news, editorials and paid advertising. The newspaper's
editorial content focused on matters of interest to a particular ethnic group
The organization never realized a profit from its operations. The
organization was supported by advertising and sales of subscriptions. The
revenue ruling also notes that the employees did nct have any particular

qualifications that would serve to dtstinquish them from that of an ordinary
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commercial publishing enterprise.

The revenue ruling held that this organizatian's only activities are preparing
and publishing a newspaper, soliciting advertising and selling subscriptions
to that newspaper in a manner that is indistinguishable from ordinary
~ommercial publishing practices. Therefore, it is not operated—exclusively

for charitable and educational purposes and thus does not qualify for

exemption under section §01(c)(3).

L

Compare Revenue Ruling 68-306, published in Cumulative Bulletin 19868-1, on
page 257, wnich holds that a non-profit organization publishing a newspapur
primarily devoted to news, articles and editorials related to church and
religious matters Gualifies for exemption under section 501(c)(3) since it is
advancing religion by disseminating information and not serving a commercial
purpose.

In Ralph H. Eaton Foundation v, Commissionwyr, 55-1, USIC, 248, the court ruled
that an organization formed for the purpnse of promoting religious and
charitable purposes, was not entitled to exemption from federal income tax
under section 501(c)(3), where it engaged in various commercial pursuits such
as selling sports clothing and operating a construction business. The court
stated that the organization was organized and operated far two purposes 1)
to engage in a commercial business for profit and (2) to turn over the profits
realized from those commercial activities to charitable organizations. The
court stated that that "the second purpose is charitable; the first purpose
is clearly not. To qualify for exemption, the corporation must be orgarized
and operated exclusively for charitable, religious and other stated purposes.”

Your organization does not turn over all of it's profits to other charitable
organizations or parsons who meet the definition of a charitable class.
However, even if your organization did turn over all of it's profits to such
organizations or persons, it is still engaged in a commercial business.

In American Institute for Economic Research v. United States, 1962-2, USTC,
0466, the court considered the issue of whether an organization was operating

exclusively for educational rather than business purposes. In this case, the
organization engaged in publication of periodicals which gave investment
advice, an activity commonly associated with a commercial business. Many of
the publications produced by this organization were intended to provide
investment advice to the public for a fee. The type of activities provided b
this organization were held to be indicative of a business and the

organization's primary purpose was held to be commercial rather than
exclusively educational,

In Scrinture Pross foundat’on_ v, United States, 61-1, USTC 9195, the court wa
asked to consider whether the activities of a certain publishing company were
primarily educational and charitable rather than business activities with a
commercial purpose. The organization sold its publications at a price above
their actual cost, or at a price that included a markup which established a
profit. The court indicated in this case that the existence of profits gives

some evidence that a business purpose rather than an educational purpose is
primary.

In B.S.W. Group_v. Commissioner, 70 T.C. 532 359 (1978), the court held that

an organization that provided management and consulting services to nonprofit
organizations at fees set to cover costs and yield a 10.8 percent profit was
not organized and operated exclusively for charitable and educational

purposes. Furnishing the services at cost or above cost lacked the donative
element to be considered charitable. The court also stated that tho presence
of substantial profits constitutes evidence that an organization is operatin




for a commercial rather than exclusively educational purpose.

In International Postgraduate Medical Foundation v. Commissioner, 56 TCM 1
T.C. Memo 1989-36, the founder of an exempt organization and for-profit en
was in a position to use the exempt entity to benefit his for-profit
business. The exempt organization contracted with the for-prof{T™business
perform services on its-behalf. The court stated that when a for-profit
entity receives benefits from an exempt organization, the exempt organizat
is not operated exclusively for charitable or any other purpdses no matter
many exempt actisities it conducts.

The court further stated that it thus becomes necessary to determine tho
correctness of the educational characterization of the organization's
operations, since it is apparent that an important if not primary purpose
the organization is to promote a profitable business purpose. The court ¢
stated that the substantial sales activities of this organization reflact
business purpose.

Whether a purpose is educational has been interpreted by the courts to be
than conveying information or providing instruction. The purpose must pri
instruction or training which is intended to enable the individual to mp
and develop his capabilities or toc instruct the public on subjects useful
the individual and ber. ‘ficial to the community.

From our review of your activities, you are continuing to conduct as your
primary activity, those profit making activities which were previously
conducted on a for-profit, commercial basis by your founder, ;

By operating in this manner, your operations are indistinguishable from a
ordinary commercial business concern and serve a substantial non-exempt
commercial and business purpose. Your activities are similar to the
organization discussed in Revenue Ruling 67-4 where four factors are
considered when determining whether an organization is operating in a mar
indistinguishable from a trade or business.

Section 1.501(c)(3)-1(c)(1) of the Regulations provides that an organizat
will be regarded as '"operated exclusively" for one or more exempt purpose
only if it engages primarily in activities which accomplish such purpose:
organization will not be so regarded if more than an insubstantial part «
activities is not in furtherance of an exempt purpose. Thus, in constru:
the meaning of the phrase "exclusively for educational purposes"” in Bett
Business Bureau v. United States, 326 U.S. 279 (1945), the Supreme Court
the United States stated, "This plainly means that the presence of a Sint
non-educational purpose, if substantial in nature, will destroy the exem
regardless of the number or importance of truly educational purposes."”

Section 1.501(c)(3)-1(e)(1) of the Regulations provides that an organiza
may meet the requirements of Section 501(c)(3) although it operatles a tr
business as a substantial part of its activities, if the operations of s
trade or business are in furtherance of exempt purposes described in IRC
section 501(c)(3) and if the organizat-on is not organized and onerated
the primary purpose of carrying on an unrelated trade or business as def
in section 513.

Section 1.513-1(b) of the Regulations provide that the term "trade of

business" has the same meaning it has in section 162, and generally incl
any activity carried on for the producticn of income from the sale of gc¢
the performance of services. [t is further provided that activities of
producing or distributing goods or services from which a particular amot
gross income is derived do not lose their identi.y as a trade or busines
merely because they are carried on within a larger complex of other ende
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which may or may not be unrelated to the exempt purpose of the org

In Randall Foundation, Inc. v, Roddell, 244 2d 803 (8th Cir. 1057)
organization was established to operate as a nonprofit charitable
The purpose of the corporation was the promotion and advancement ¢
charitable, religious and educational projects. Income to the c&
came from shares of stock contributed to it by its founder and hi:
Many of these shares were sold by tve Foundation immediately afte:
the stock contributions. The Founcation operated for an=entirs y:
only activity being. the marketing and trading of securities,.

The court determined that since this organization was conducting
business for profit, it was not operated exclusively.for charitab
The court further held that '"a corporation which in its inception
trade, business, or speculation, and has a vague charitable desig
come within the terms of the atatute.,"

In Scripture Press Foundatico v, Commissioner, 61-1, USTC, 8195,
analyzad whether the sale of religious literature qualified as an
activity for the purposes of obtaining exemption under section 50
this case, the foundatiron sold large amounts of religious literat
first yoar of oporations, the foundation showed gross income ofr §
sales and made $21,836 in expenditures for religious and educatic
This same pattern of acgumulating capital continued for several y
end of an eight year pariod, the foundation's gross income from ¢

31,610,817 with expenditures for religious educational programs ¢

The court stated that "We think the enormity of contrast between
foundation has accumulated from sales each year and what it has ¢
its educational programs reveals that the sales of religious 1lit«
primary activity, This primary activity serves a business rathe:
axempt purpose."

In Fides Publishers Association v, United States, 263 F. Svpp, 9
corporate publisher of religious books priced at commercial leve

moderate but consistent operating profits was held not to be exe
court stated that although “the publishing activities further th
purpose of educating the lay apostolate," nevertheless, there wa
substantial nonexempt purpose - “the publication and sale of rel
literature at a profit".

Notwithstanding the fact that your organization will distribute
newsletter, will provide limited quantities of its books to inma
reduce it's profit margins, based upon all of the facts provided
organization is engaged to a substantial extent in a commercial
consisting of sales of books and spiritual products and the prov
D ES. $The primary purpose
organization is the carrying on of commercial type business acti
than conducting exclusively religious, educational or charitablec

The inurement proscription contained in Regulations 1.501(c)(3)-
that an organization is not operated exclusively for one or more
purposes if its net earnings inure in whole or in part to the be
private shareholders or individuals. Inurement is likely to ar:
financial benefit represents a transfer of the organization's f
resources to an individual solely by virtue of the individuals |
with the organization, and without regard to the accomplishment
purposes.

Inurement of income is strictly forbidden under section 501(c)(




regard to the amount involved. This Proscription applies to persons who
because of their particular relationship with an organization have an
opportunity to control or influence its activy ies. Such persons are

considered "insiders" for SuiTpPOSes Ui getermining whether the. u is inuremenf
of income. Generally, an organization's officers, directors, foundérs, angd
their ramilies are considered "insiders", =

In Yuenger Manu..fa‘cht.urir_\.q..CQJ_,_.an..._.vJ._LﬁJ.__ﬁL..nl. 1857-1 T.C., 9417, the court
uiscussed some of the factors that must be considered in'aetermining
compensation paid to employees. The court stated that factors such as the
employee's qualifications, the nature a-d scope of the employee's work, the
size and complexities of the business, a comparison of salaries paid by
similar concerns within the same industry, the general prevailing economic
conditions and the amour.t of compensation paid to the particular employees in
Previous years must be considered as a whole with no single factor decisive,

Mayson Manufacturing C‘omn.any.y_gmm:unmh_]_za. Fed. (2d) 115, 49-2 usTC

Regulations 1.501(0)(3)-1(0)(1) indicates that an organization will not be
exempt undear section 501(c)(3) if more than an insubstantia) part of its
activities is not in furthorance of an exempt purpose. Thus, an organization
whose operations result in private benefit that is more than insubstantial,
will not be considered as serving an exempt Purpose. This private benefit
prohibition applies to all kinds of persons and groups, not Just to "insiders"
subject to the more strict inurement proscription

Your compensation arrangement which includes payment of the personal medical
expenses and provisinn of housing facilities to your founder and controlling
director lacks the elements of an arm's length transaction since the
agreements are set by the recipients rather than through an independent third
party based on objective criteria. This arrangement is similar te the one
discussed in the cited precedent where the court stated that this compensation
arrangement permitted the net earnings to inure to the benefit of private
inyividuals. The court also stated that in this type of situation, the

Revenue Ruling 80-278, 1980-2 C.B. 175§ provides a three part test as follows
for making a determination of whoether an organization's activities. aro
consistent with exemption under IRC section 501(c)(3) of the code.

1. The purpose of the organization is charitable;

2. The activities of the organization are not illegal, contrafy to
clearly defined and established public Policy, or in conflict with
oxnress statutory provisions; and

3. The activities are in furtherance of the organizatjon‘s exempt
purposes and are reasonably related to the accomplishment of that
purposec.

._. G ot it ) ed " G
PR - ¢ G, orovides that effective S

N, that; "Except as otherwise prorided in this subtitle, an ‘ndividgal
shall be certified by the ([State) Board before the individua) ma,s practice
in this State".
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cold water, or

h_for the purpose of
enhancing

S oV ides that any individual who practices
in

without certification, ig guilty of a mMtsdemeanor and
on conviction shall be subject to a

fine not exceeding $5,000 or imprisonment
for not more than 1 year, or both., .
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has and continues to offer
Services as defined by

m- These sarvices
are provided by tle following officers of T

None of the above indiv

iduals has been certified Lu practice massage therapy
by the —

None of the above individuals has an application for certificate pending
before the

An organization that 1s_engaged in an illegal activity regardless of its scope
cannot meet the second part of the threo part test outlined above and
therefore, cannot qualify for exemption under IRC section 501(c)(3).

Violation of constitutionally valid laws is inconsistent with exemption under
section 501(c)(3). Exempt pPurposes may be oquated with the public good and
violations of law oppose the the public good, thus these violations cannot be
in furtherance of exempt purposes. In fact, illegal acts increase the burdens
of ygovernment and therefore, work against the charitable goals listed in

Internal Revenue Regulations 1.601(c)(3)-1(d)(2).
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Based upon the foregoing facts, we have concluded that You do not qualify fgor
exemption from Federa] income tax as an vrganization described in section
501(c)(3) of the Internal Revenue Code. In a8ccordance with this ‘
de;ermination. You are required to file Federa) income tax returns ol Form
1120, =

Contributions to your orginization are not deductible by donors under section
170(c)(2) of the Code. . - ...

In accordance with the provisions of section 6104(c) of the Code, a copy of
this letter wil) be sent to the appropriate State officials.

If you do not agree with our dotorminltion. YOU may request consideration of
this matter by the Office of Regional Director of Appesls. To do this, you
should file a written appeal as explained in the enclosed Publication 892,
Your appeal should Give the facts, law, and &ny other information to support
your position., |If you want a hearing, please request it when you file your
appeal and you will be contacted to arrange a date. The hearing may be held
at the regiona) office, or, if you request, at any mutually convenient
district office. If you will nwe represented by someoneg who is not one of your

principal oificers, that person will need to file & power of attorney or tax
information authorization with us,

If you don't appeal thisg determination within 30 days from the date of this
letter, as explained in Publication 802, this letter wil)} become our fina)
determination in this matter. Further,.if you do not appeal this
determination in a timely manner, it wil) be considered by the Interna)
Revenue Service as a failure to exhaust administrative remedies. Section
7428(b)(2) of the Code provides, in part, that "A declaratory judgement or
decree under this section shall not be issued in any proceeding unless the Tax
Court, the Claimsg Court, or the district court of the United States for the
District of Columbia determines that the orgunization involved has exhausted
administrative remedies available to it within the Internal Revenue Service."

Appeals submitted which do not contain all the documentation required by
Publication 892 wil) be returned for completion.

If you have any questions, please contact the person whose name and telephone
phone number are shown in the heading of this letter.

Sincerely,

e’ / . -’
/

Paul M. Harrington ‘
District Director

Enclosure: Publication 892

cc: State Attorney General Gumm




